
B E ITE N BURKHARDT |  N E WSLET TE R |  JUN E 2020 1

The current suspension of the obligation to file for insolvency  
for the period from 1 March to 30 September 2020 (extendable 
to 31 March 2021 by statutory instrument) does little to alter the 
risk of short to medium-term insolvency. If a company is not in 
a position to pay back the Coronavirus-Related Rent Arrears  
accrued during the period from 1 April 2020 to 30 June 2020 by  
1 October 2020 at the latest, the company is generally insolvent 
and is then – again – obliged to file for insolvency. 

As a result, the provisions of the Act on Mitigation of the Con
sequences of the COVID-19 Pandemic lead to the following para-
doxical situation: On the one hand, termination due to Corona
virus-Related Rent Arrears is excluded until 30 June 2022. At the 
same time, however, it is precisely these rent arrears that could 
lead to an obligation to file for insolvency from 1 October 2020 
at the latest. 

In order to avert the worst-case scenario of insolvency due to  
Coronavirus-Related Rent Arrears, prompt action by the compa-
nies concerned is absolutely essential. Payment agreements can 
shift the due date for the rents to the future so that the Corona
virus-Related Rent Arrears do not (for the time being) lead to in
solvency. With otherwise intact lease relationships, the willingness 
of landlords to conclude such payment agreements will generally 
be very high. Because nothing is of less use to a landlord in the 
current situation than an insolvent tenant.
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1 .  �NO TERMINATION DUE TO RENT ARREARS CAUSED 

BY THE CORONAVIRUS
The COVID-19 pandemic and the related lockdown have led to 
dramatic economic losses for many companies. As a result, many 
companies were and are currently unable to continue paying their 
rent on time. Accordingly, these companies were at risk of having 
their lease agreements terminated due to rent arrears caused by 
the coronavirus crisis. As a consequence, they would have been 
threatened with the loss of the rented premises and areas and 
thus of the basis of their business activities.

To counter this risk, the legislator has severely restricted the land-
lord‘s right to terminate the lease in the event of late payment. 
The landlord may not terminate a lease agreement due to rent 
arrears from the period from 1 April 2020 to 30 June 2020 insofar 
as these arrears are due to the effects of the COVID-19 pandemic  
(hereinafter: “Coronavirus-Related Rent Arrears”). This ban on ter- 
mination shall apply until 30 June 2022, which means that tenants 
are granted two years to pay back any rent arrears, with regard  
to the landlord‘s extraordinary right of termination.

However, the provision only suspends the landlord‘s right of ter-
mination and does in fact not establish a right to refuse perfor-
mance of the tenant. This means that Coronavirus-Related Rent 
Arrears are still due liabilities which the landlord may sue for and 
enforce if necessary, provided that this does not thwart the ban 
on termination.

2. �CORONAVIRUS-RELATED RENT ARREARS AS  
A CAUSE FOR INSOLVENCY

Although terminations of lease agreements are excluded for now, 
there is a risk that Coronavirus-Related Rent Arrears could lead  
to the insolvency of companies in the short to medium term.

If a company is not in a position to meet its due liabilities, it is 
insolvent (section 17 of the German Insolvency Code (InsO)) and 
is therefore generally obliged to file for insolvency without delay 
(section 15a InsO). In particular also the Coronavirus-Related Rent 
Arrears must be taken into account here.
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